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FOREWORD 


This study was begun in 1958 by Jack Osswald and other members 
of the subcommittee staff, and its text written by Thomas C. Brennan 
of the staff, for the Subcommittee on Patents, Trademarks, and 
Copyrights as part of its study of the U.S. patent system, conducted 
pursuant to Senate Resolution 240 of the 86th Congress, 2d session. 
It was prepared under the supervision of Robert L. Wright, chief 
counsel for the subcommittee. 

The subcommittee in the course of its study of the U.S. patent 
system has frequently directed its attention to patent litigation. 
While there is general agreement on the need for improvements in 
the conduct of patent litigation, there has so far been no “flash of 
genius” as to exactly what should be done. This study presents no 
conclusions or solutions, but attempts to set forth a statistical picture 
of patent litigation and to define some of the facets that may well 
require attention. 

In this period of intense competition with an implacable foe, the 
United States cannot permit the existence of conditions which impede 
our progress in science. Despite a huge increase in expenditures for 
research, the United States has fallen behind other industrial nations 
in the per capita filing of patent applications. It is apparent that 
the delay, expense, and uncertainty of patent litigation does not 
serve as an incentive to invention. 

The patent system must be strengthened if we are to survive as a 
nation and preserve our free enterprise economy. To achieve this 
goal, there should be a united effort by the Congress, the bench, the 
Patent Office, the bar, and the inventor. If we fail to act, the “fire 
of genius” may be extinguished and the “flood of innovations” 
may be diked. 

JosEPH C. O’MAHONEY, 
Chairman, Subcommittee on Patents, Trademarks and Copyrights, 
Committee on the Judiciary, U.S. Senate. 


NOVEMBER 28, 1960. 
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AN ANALYSIS OF PATENT LITIGATION STATISTICS 


INTRODUCTION 


The primary objective of this study was to obtain a more complete 
statistical picture of patent litigation than has heretofore been avail- 
able. The data studied was patent infringement and declaratory 
judgment suits terminated in the U.S. district courts and circuit 
courts of appeals during the fiscal years 1949-58. The Supreme 
Court has not heard a patent infringement case since 1951. The 
study presents no conclusions as to what should be done about prob- 
lems arising out of infringement litigation but it may serve to define 
the facets most in need of attention. 

The annual reports of the subcommittee have noted the continuing 
gap between the views of the Patent Office and the U.S. courts as to 
what is and what is not patentable.? No significant improvement in 
this situation has been observed since the enactment of section 103, 
which defines the standard of invention in the Patent Act of 1952. 
Viewed from the experience of the past 6 years, the statement in the 
Senate report of 1952 that section 103 “should have a stabilizing 
effect and minimize great departures which have appeared in some 
cases,” appears onder optimistic.‘ 

Not only is the standard of invention clouded in uncertainty but 
the various circuits are unable even to agree as to the legislative 
intent expressed in section 103. One view holds that the standard 
of patentability was unchanged by the enactment of section 103, 
while the other position is that it was the intent of Congress to relax 
the rigid test of patentability laid down by the Supreme Court.* 

An examination of 50 patents recently declared invalid by the U\S. 
courts of appeals indicates that the courts are continually declaring 

atents invalid by citing references apparently not considered by the 

atent Office. The existence of some of the cited prior art and prior 
uses of patented subject matter may not have been available to the 
Patent Office, but we cannot be sure as to how much was actually 
considered by the Office under existing procedure. Only an oppo- 
sition or referral procedure, such as that outlined in the subcommittee’s 
1960 annual report, would resolve doubts such as this.® 

The high mortality rate of patents in the courts and the uncertain- 
ties and expense of patent litigation are causing corporations engaged 
in research to ponder whether the temporary monopoly afforded by 

1 In a few instances, where indicated, it was deemed desirable to include 


to later data. 
28. Rept. No. 1202, 86th Cong., 2d sess., pp. 6-8 (1960); S. Rept. No. 1430, 85th Cong., 2d sess., pp. 19-21 
(1958); 8. Rept, No. 72, 85th Cong., Ist sess., pp. 8-10 (1967); S Rept. No.’ 1464, 84th Gong., 2d sess., D. 4 


3 66 Stat. 798; 35 U.S.C. § 103 (1952). 

48. Rept. No. 1979, 82d Cong., 2d sess. (1952). 

5 For a discussion of the interpretation of section 103 by the various circuits see, “The Statutory Standard 
of Invention: Section 103 of the 1952 Patent Act,” 3 Patent, , and Copyright Journal of Research 
and Education 317 (1959). 

* See 8S. Rept. No. 1202, 86th Cong., 2d sess., pp. 6-8 (1960). 
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the patent is an adequate quid pro quo for disclosing. Those corpo- 
rations answering this question in the negative may have recourse 
instead to trade secrets.’ Any widespread disillusionment with the 
patent system could retard the flow of scientific information with a 
resulting danger to the rate of economic growth and the national 
security. As President Franklin D. Roosevelt wrote, in 1942, to the 
chairman of the Senate Committee on Patents: 

Patents are the key to our technology; technology is the key to production; pro- 
duction is the key to victory.’ 

It is to be hoped that the use of automation will result in an oppor- 
tunity for a better study of the prior art within the Patent Office. 
For two and a half years the Patent Office has been using a puncheard 
system in checking some chemical patents. The Office is about. to 
begin using, on an experimental basis, an electronic computer that 
will reduce the average time needed to check a patent application 
from 6 hours to only 5 minutes. But such mechanical devices can 
never improve the quality of the search in the way that an opposition 
procedure would. 

This study suggests that conflicts as to the validity of a patent liti- 
ae in more than one circuit may not be so frequent as to constitute, 

y itself, a valid reason for a single Court of Patent Appeals. There 
are, however, other advantages suggested by those who seek a single 
court, such as a reduction in the duration and cost of litigation, a i 
cline in the volume of litigation, or the “‘expertise” of the judges 
serving on such a bench. Likewise, it is clear that the differing atti- 
tudes of the various circuits toward patents has resulted in ‘“‘venue 
shopping.”’ 


I. PROCEDURAL PROGRESS AND DISPOSITION OF PATENT SUITS 


The statistics indicate that there is no significant variation in the 
number of patent suits filed each year. About one-half of the patent 
suits filed are dismissed, with less than one-fifth of the suits pro- 
gressing to a trial. The high percentage of patent suits dismissed is 
not strikingly different from the totals for civil suits generally. A 
substantial number of patent suits, other than those in which a trial 
is held, are terminated within a year from the filing date. Only one 
patent was involved in about three-fourths of the suits. 

During the fiscal years 1954-58 the length of patent trials ranged 
from less than a full day to a length of 44 days. During this period 
nine trials consumed 20 or more days. The typical patent trial, 
without a jury, was completed in 3 days or less. 

Most of the delays in patent litigation arise from substantially the 
same causes as in other protracted and complex litigation. The failure 
to exercise restraint in discovery procedures, the reluctance of counsel 
to simplify the issues by voluntary agreements or stipulations, the 
absence of procedures for the effective handling of masses of docu- 
mentary evidence, the delays inherent in present methods of preseat- 
ing — of complex economic and technical facts, and other related 
problems of the “big case” are not unique to patent litigation. Thus, 

7 See “Patents and The Corporation” at 127-128 (2d ed., 1959). ‘This is areport prepared by nine graduate 
students in ial fulfillment of the re 
the Harvard Business School ae quirements in Prof. Georges F. Doriot’s course in manuf: at 
508, 678 Oe 10th quo part in Picard v. United Aircraft Corp., 128 F. 2d 632, 645; 53 U.S.P.Q. 
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any appreciable amelioration will have to come through general im- 
provements in the administration of justice, both in the pretrial and 
trial stages. 

A particularly serious problem exists in the Federal District Court 
for the Southern District of New York. As of July 1, 1959, there 
were 10,937 pending civil suits, of which 237 are patent suits. The 
Honorable Sylvester J. Ryan, chief judge, estimates that 20 percent 
of the patent suits should be regarded as long and protracted litiga- 
tion. The number of civil suits filed, the high percentage of compli- 
cated cases, and the shortage of judges contributes to the congestion 
in this court. 

The median interval in the southern district between issue and trial 
in all civil cases during the fiscal year ending June 30, 1959, was 19.1 
months as distinguished from a median interval of 10.3 months in 86 
districts having exclusive Federal jurisdiction. The time between the 
filing of a complaint and trial was 26.7 months in the southern district 
as compared with 15.3 months in the same 86 districts. In patent 
infringement cases the delay has serious consequences for it may en- 
courage willful infringement of important patents toward the end of 
their term. Infringers, secure in the knowledge that, if a suit is 
brought in this district, no determination of the issues involved is 
probable until after the expiration date of the patent, may have 
deliberately embarked on infringement activities toward the end of 
the term of many patents, thus foreshortening the effective term of 
such patents by several years. For example, fava a 2-year period, 
there were 24 instances in which a patent was involved in litigation 
during the last 3 years of its existence. In some of these 24 occur- 
rences, the only patent or patents in the suit were within 3 years of 
expiration. 

In this situation, it is possible that a preliminary injunction may 
not be obtainable. Generally speaking, no preliminary injunction 
will be granted unless the patent is beyond question valid and in- 
fringed and the defense is obviously asham.® To justify a preliminary 
injunction a plaintiff has not merely the burden of ar but must 
establish a prima facie case free from reasonable doubt. Nor does the 
provision for treble damages assure an adequate remedy. 

The alleged infringing party may also suffer from the delay in the 
disposition of patent suits. The alleged infringer may reasonably 
believe that a patent is invalid and if an actual controversy exists 
file a declaratory judgment action. If the validity determination is 
likely to be delayed, the infringer finds himself between Scylla and 
Charybdis. If he proceeds to infringe and the patent later is found 
valid, he will be confronted with paying damages for infringement. 
If he is cautious and awaits an olindieaiion of the patent’s validity, 
he may well sustain an unjustified business loss if the patent turns out 
to be invalid. 

While the use of referees in bankruptcy has enjoyed general accept- 
ance, the reference of patent litigation to a master has been sparing] 
employed. (See table 11.) Rule 53(b) of the Federal Rules of Civil 
Procedure provides that— 

A reference to a master shall be the exception and not the rule. In actions to 
be tried by a jury, a reference shall be made only when the issues are complicated ; 


in actions to be tried without a jury, save in matters of account, a reference shall 
be made only upon a showing that some exceptional condition requires it. 


* Pacific Cage and Screen Co, v. Continental Cage Corp., 259 F. 2d 87; 119 U.S-P.Q. 338 (9th Cir. 1958). 
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This rule has been given a narrow interpretation in certain circuits. 
The Court of Appeals for the Eighth Circuit expressed the view 
recently that it “may perhaps be doubted” if there was an adequate 
showing of an “exceptional condition” requiring a reference even 
though it was established that the docket of the court never before 
had been so congested, that the case was more than usually compli- 
cated, and that a speedy trial should be held in view of a pending 
related case in another district. This is in accord with the majority 
view of the Supreme Court as reflected in ZaBuy v. Howes 
Co. where it was held that congestion of the calendar, the complexity 
of the issues, and the expected protracted nature of the suit do not 
constitute exceptional circumstances." 

It thus appears that the utilization of'special masters has been con- 
fined to a narrow area, particularly in nonjury cases. In the Helene 
Curtis case, however, Judge Irving R. Kaufman pointed out that in 
view of the crowded caleiaiae and the influence of patent litigation on 
industry and the general public “a reference is the obvious way to a 
just and reasonable solution of the problem.” ” It is true that use of 
a master may not, however, simplify the proof or expedite the case. 
For example, in Deering, Milliken and Co. v. Tempo-Resisto Corp. the 
master conducted hearings lasting over 5 months, at which 6,700 
pages of testimony were taken and more than 350 exhibits intro- 
duced. In International Nickel Co. v. Ford Motor Co. the master 
in the southern district of New York conducted 27 days of hearings 
during which 750 exhibits were received and 2,400 pages of testimony 
were presented." 

The granting of summary judgment in patent suits is infrequent 
for there is usually a material issue of fact to be decided. (See table 
10.) The resolution of questions such as novelty, anticipation, and 
combination of elements involves factual determinations which cannot 
ordinarily be disposed of by summary judgments. But when the 
prior art and the patent claims are so simple that they can be readily 
understood without the aid of testimony, it has been held proper to 
dispose of the case by summary judgment.” 

It has been contended that the granting of summary judgment as to 


the invalidity of a patent is incomptatible with the presumption which 
attaches to the issuance of a patent. 


This presumption is not an idle gesture, * * * but is a positive factor which must 
be overcome by one who asserts invalidity." 


The Patent Act of 1952 declares: 


A patent shall be presumed valid. The burden of establishing invalidity of a 
patent shall rest on a party asserting it.’ 

When the validity of a patent is questioned on grounds other than 
lack of invention, the granting of summary judgment has been more 
frequent. Likewise, the courts have seen no difficulty in having 
recourse to summary judgment when infringement is the sole issue. 
It has been held that if the prior art as disclosed in the patents relied 


10 Johnson Fare Bor Co. v. National Rejectors, Inc., 349 F.2d 351; 122 U.S.P. ; 8th Cir. 1959). 
1 LaBuy v. Howes Leather Co., 352 U.S. 249 (19595. rng negrtimt ' 
“ Curtis Industries, Inc. v. Sales Affiliates, 105 F. Supp. 886, 906; 93 U.S.P.Q. 398, 414 (S.D.N.Y. 


3 Deering Milliken and Co. v. Tempo-Resisto Corp., 160 F. Supp. 463; 116 U.S.P.Q. 387 (S.D.N.Y. 1958). 
44 International Nickel Co. v. Ford Motor Co., 166 F Supp. 551 119 U.S.P. & sa 


. 72. 
18 Vermont Structural Slate Co. v. Bros. Tatko Slate Co., 233 F. 2d 9, 10; 109 U.S.P.Q. 307 (2d Cir. 1956); 
Dadeo Chemicals. Ce-Bee Chemica D. Bat 1957). 


a Mfg. Co., 
-C.§ (1952) 


v. 
% Artmore Cc. Vv. 


11 66 Stat. 812, 35 U. 


Co., 157 F. Supp. 583; 115 U.8.P.Q. 403 (8. 
F. 24 1, 3; 99 U.S.P.Q. 306, 308 (7th Cir. 1953). 
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upon by the defendant anticipates the claimed invention described in 
the patent in suit, reliance may be placed upon such prior art patents 
in disposing of a motion for summary judgment.” 


Il. MULTIPLE LITIGATION OF A SINGLE PATENT 


About 80 percent of the patents litigated during the period of the 
study were involved in only one suit. Only about 2 percent were 
intalved in more than three suits. Ten patents were litigated in over 
10 suits. 

The current state of the law with respect to prior adjudication of 
the same patent is clearly that a decision of invalidity is not res 
judicata in a later suit against another defendant. As the Supreme 
Court stated in Triplett v. Lowell: 


Neither reason nor authority supports the contention that an adjudication 
adverse to * * * the claims of a patent precludes another suit upon the same 
claims against a different defendant. While the earlier decision may be comity 
be given great weight in a later litigation and thus persuade the court to render 
a like decree, it is not res adjudicata and may not be pleaded as a defense * * *. 
The fact that the suit was brought in the same circuit where the court of appeals 
had previously held some of the claims invalid is immaterial, for the court must 
decide whether the issues of law and fact in the two cases are the same, and if 
they are not it is not bound by the earlier decision.” 


In his concurring opinion in Aghnides v. Holden, Judge Schnacken- 
berg speaking of the patentee’s right to litigate and relitigate declared : 

It is a situation which is particularly abhorrent when considered against the 
backlog of untried cases which clogs our federal courts. The latter are cases 
where the litigant asks only for his day in court, not a plurality of days in 
court * * *, e remedy lies not in our hands. The Congress could by Tegis- 
lation grant relief. . 

Although the number of patents involved in later adjudication after 
a prior finding of invalidity is small, the fundamental issues raised by 
this problem are such as to require careful consideration. (See table 
16.) A patent suit is not an “in rem” action and binds only the 
parties to the suit and their privies. Thus, a patent may be valid 
as to one defendant and invalid as to another. 

It is particularly desirable that the rule of uniformity be followed 
in patent cases since property rights are involved. The public is a 
silent but an important party in interest in all patent litigation. 
Public policy dictates a prompt final determination as to the validity 
of the patent grant. bf those patents that become involved in 
litigation, the average time from the issuance of a patent to the first 
decision of a circuit court of a is 10 years 7.5 months.” 

The other side of the multiple-litigation coin is presented when the 
same patent claims are involved in a suit subsequent to a finding of 
validity. As would be expected, this occurs more frequently than 
the former situation of a suit following a determination of invalidity. 
During the period of the study 175 invention patents and 31 cone 
patents were litigated in suits commenced after the termination of a 
suit in which the patent was found valid. The 175 invention patents 
were involved in a total of 385 subsequent suits, while the 31 design 
ws RES DEP BUS UR LAL Gash OO. a: Goer ee 

® Aghnides v. Holden, 226 ¥. 24 949, 951; 107 U.8.P.Q. 195, 197 (7th Cir. 1955). 
Copyeaha he Senate Gomtiioe os ths Taaiclary, Sich Cong. it sos, Get 10° oy pe Be 
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patents were brought into 157 suits. However, 9 of the design patents 
account for all but 20 of the 157 suits. 

The bargaining power of a patentee is enhanced by a determination 
of the patent’s validity. This finding may encourage defendants in 
other suits to enter into a consent decree. Where there has been a 
decision on the patent’s validity, the alleged infringer must, in effect, 
attack the prior decision as well as defend itself. 


III. JUDICIAL ATTITUDE TOWARD PATENT VALIDITY 


An attempt is often made to explain the high percentage of patent 
invalidations by arguing that is is only the weaker patents which be- 
become involved in litigation. It is contended that if a potential in- 
fringer is of the view that the patent probably could not be success- 
fully challenged in the courts, he would seek a license. On the other 
hand, the number of patent invalidations must be viewed with con- 
cern since usually it is the patents with the greatest prospect of 
commercial importance which are litigated. The present uncertainty 
with respect to the judicial “standard of invention” plus the delays 
and costs of litigation may induce a patent holder to grant a license 
to the infringer rather than sue. 

An examination of the written opinions during the period of this 
study indicates that there is still considerable confusion as to whether 
the validity of a patent is a question of law or fact. The majority 
of the Supreme Court in Graver Tank and Mfg. Co. v. Linde Arr 
Products Co. (1949) held that “where the evidence is largely the 
testimony of experts as to which a trial court may be enlightened by 
scientific demonstration” rule 52(a) of the Federal Rules of Civil 
Procedure was clearly applicable and the appellate court would re- 
verse only “clearly erroneous”’ findings.” Justices Black and Douglas 
concurred in the result but expressed the view that “determination 
of the ultimate question of patentability cannot properly be classified 
as a finding of fact.” It was clearly their view that “‘whether the 
= patented amounts to a patentable invention” is a question of 
aw. 

At the end of 1950 in Great Atlantic and Pacific Tea Co. v. Super- 
market Equipment Corp., the Supreme Court was faced with the situa- 
tion where the district court and the court of appeals concurred in 


holding certain patent claims valid. In reversing, the majority 
declared: 


It is urged, however, that concurrence of two courts below, in holding the 
patent claims valid, concluded this court. A recent restatement of the “‘two-court 
rule”’ reads, ‘‘a court of law, such as this Court is, rather than a court for correction 
of errors in fact finding, cannot undertake to review concurrent findings of fact 
by two courts below in the absence of a very obvious and exceptional showing 
of error.” Graver Tank Co. v. Linde Co., 336 U.S. 271, 275. e questions of 
general importance considered here are not contingent upon resolving conflicting 
testimony, for the facts are little in dispute. We set aside no finding of fact as 
to invention, for none has been made except as to the extension of the counter, 
which cannot stand as a matter of law. The defect that we find in this judgment 
is that a standard of invention appears to have been used that is less exacting 
than that required where a combination is made up entirely of old components.™ 


%2 Graver Tank and Mfg. Co. v. Linde Air Products Co., 3836 U.S. 271 (1949). Rule 52(a) of the Federal 
Rules of Civil Procedure provides in part: ‘‘Findings of fact shall not be set aside 


unless clearly erroneous, 
and due copped shall be given to the opportunity of the trial court to judge of the credibility of the witnesses.’ 
%3 336 U.S. at 280. 


% Great Allantic and Pacific Tea Co. v. Supermarket Equipment Corp., 340 U.S. 147, 153-154 (1950). 
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Justices Douglas and Black concurring in the result declared: 


It is worth emphasis that every patent case involving validity presents a ques- 
tion which requires reference to a standard written into the Constitution * * * 

The standard of patentability is a constitutional standard; and the question 
of validity of a patent is a question of law * * *. The Court fashioned in 
Graver * * * a rule for patent cases to the effect that this Court will not disturb 
a finding of invention made by two lower courts, in absence of a very obvious 
and exceptional showing of error. That rule, imported from other fields; never 
had a place in patent law. Having served its purpose in Graver Mfg. Co. v. 
Linde Co., it is now in substance rejected. The Court now recognizes what has 
long been apparent in our cases: that it is the “standard of invention” that con- 
trols. That is present in a case where the validity of a patent is in issue. 
It is that question which the Court must decide. No ‘‘finding of fact’’ can be 
a substitute for it in any case. The question of invention goes back to the 
constitutional standard in every case. We speak with final authority on that 
constitutional issue as we do on many others. 


Following the A. & P. decision, considerable doubt existed as to 
whether the rule laid down by the Supreme Court in Graver had been 
rejected. A number of circuits held that the question of validity is 
one of law.” Recently, it has been in the Seventh Circuit that the 
greatest consideration has been given to this question. 

This circuit in Armour and Co. v. Wilson stated: ” 


Fundamentally, we are here concerned with the problem of statutory con- 
struction; namely, construing 35 U.S.C.A. §§ 102 and 103, governing the con- 
ditions for patentability. This is certainly within the province of an appellate 
court, and we find no good reason to believe that the Patent Act is any exception 
to the general rule. Statutory construction is a question of law. 

Likewise, we believe it is sound to say that in the trial of a patent case the 
determination of the factual issues should be accomplished in the same manner 
and subject to the same rules and exceptions as in any other type of civil litigation. 
The rationale of Rule 52(a), 28 U.S.C.A., is entirely consistent with its application 
to patent cases within the scope of appellate review. The development of the 
factual content necessary to statutory construction is a question of fact. 

The question of what constitutes patentable invention can be broken down 
“into its component parts: what the prior art was and what the patentee did to 
er upon it, and then, whether what the patentee did is properly to be classi- 
es as an en, Walker on Patents (Deller’s Edition), 1958 Cum. Supp., 

5, page 26. ; 

The first part relates to the showing made by the prior art before the patentee 
produces his invention. This is to be determined upon the basis of testimony 
and documentary or physical exhibits. The testimony relates to the use made 
of prior art, and the documentary and physical exhibits do not stand mute but 
speak for themselves. Upon review these are facts subject to Rule 52(a) and the 
exception found in the ‘‘Documentary Rule.” * 

The next element is concerned with the nature of the improvement the patentee 
has made over the prior art. Has he taught anything that is different? If there 

‘is no improvement, the patent is anticipated under Section 102 of the Patent Act. 
If there is an improvement, we look to Section 103 to see whether there is a differ- 
ence or to ascertain the nature of the improvement over the prior art. The deter- 
mination of this element of ‘“‘novelty’’ usually finds its genesis in expert testimony 
and as such is a question of fact, and appeal, is within the scope of Rule 52(a).* * * 


2 340 U.S. at 155-156. 

% Tatko Brothers Slate Co. v. Hannon, 270 F . 2d 571 122 U.S.P.Q. 586 (2d Cir. 1959). 

New Wrinkle, Inc. v. John L. Armitage and Co., 277 F. 125 U.B.P.Q. 205, 207 gs Cir, 1960). 

Houston Oil Field Material Co. v. Clay F. 8.P.Q. 443, 445 (Sth Cir. 1959). 
Rohr Aircraft Corp. v. Ruber Teck, Inc., . 2d 613, 618-619; .Q. 241, 244-245 (9th Cir. 1959). 

opis diize ana illiman Hardware Co. v. Time Saver Tocls, 236 F. 24 913, 916; 111 U.S.P.Q. 6, 9 (10th 

C 


. 1958). 
5, _ (7th Cir. 1960). 
. V. Acro and Works, 


he 
52(a). The Seventh find oy declared in Kiwi Coders 
250 F . 2d 562, 566; . R g 
os in ihe form of ph the not is infringement of the patent claims in issue. Under 

ourselves w r or R these circum- 
Sete ee of the District Court are deprived of the degree of finality which would otherwise 
attach under 
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The final step involves the resolution of the meaning of Section 103 of the 
Patent Act to determine, from the language of the statute, whether “the differ- 
ences between the subject sought to be patented and the prior art are such that 
the subject matter as a whole would have been obvious at the time the invention 
was made to a person having ordinary skill in the art to which said subject matter 
pertains.”’ This requires the application of the correct legal criteria to the factual 
determination made by the trial court. This calls for the exercise of a legal judg- 


ment and as such is subject to review by an appellate tribunal as a question of 
law. 


After surveying the field since Graver in 1948 and A. & P. in 1950, and observing 
the variegated colors produced from the seeds we all have widely sown, we have 
concluded that the rules governing the trial of patent cases are no different than 
in other types of civil litigation, and further, that the scope of our review on appeal 
follows the same pattern. We look at the findings of fact as to invention in the 
way that such factual determinations are generally reviewed. We examine the 
standard of invention applied to these facts as a question of law, as we have done in 
other areas. 

_And in Armour Research Foundation v. C. K. Williams, the seventh 
circuit declared : * 

We have frequently reminded the bar that factual matters in a patent case 

must be tried and decided by the trial judge in precisely the same manner as those 
u 


of any other kind of a lawsuit, and the functions of this court of review are no 
different than they are in any other kind of a case. 


1. Fifty invalid patents 

Fifty invalid patents were selected by going through the US. 
Patents Quarterly volumes of patent decisions, beginning with the 
volume for April-June 1959 and going backward until 50 patents 
(omitting design patents) held invalid by a court of nate were 
accumulated. This number ended in the volume for January—March 
1958. Hence, there were 50 patents held invalid by a court of appeals 
over a period of less than a year and a half. 

The study included the opinions of the courts of appeal invalidating 
these 50 patents, the opinions of the district courts in those cases in 
which the district court opinions had been published, and the files 
showing the prosecution in the Patent Office. 

In eight instances the lower court had held the patent valid, which 
decisions were reversed on appeal. In the remaining 42 instances the 
court of appeals affirmed an invalidity finding by the lower court. 


Th: following table lists the specific grounds used to find the patents 
invalid in the courts of appeal: 






Lack of invention or anticipation 
Prior public use 
Lack 


coro oot 


The ground of lack of invention or anticipation was employed in 
46 of the 50 patents: In 39 of these cases it was the sole ground, and 
in 7, other grounds were also used. 

It was ascertained wherever possible whether the prior art refer- 
ences used by the court were the same as or different from the refer- 
ences which had been cited by the examiner and over which the patent 
was allowed. In five cases the decisions of the court do not mention 
the references used and this fact could not be determined. The 41 


on =" Research Foundation v. C. K. Williams and Co., 208 F. 24 499, 503; 126 U.S.P.Q. 218, 221 (7th 
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remaining cases, where the references used were ascertained from the 
opinions, may be divided as follows: In only 11 cases was the patent 
held invalid in the light of the same prior patents which had been 
cited by the examiner and over which the claims were allowed by the 
examiner. In 30 cases new references, which had not been cited by 
the examiner in the Patent Office, were used or referred to by the 
court. 

In the 30 cases in which new references were used or referred to by 
the court, there is considerable variation in the number and use of the 
new references which we have not attempted to analyze. However, 
the study makes clear that holdings of invalidity may be occurring 
because the courts are assuming that the Patent Office disregarded 
prior art which was, in fact, considered by the examiner, even though 
not cited by him. The reference procedure suggested in the sub- 
committee’s 1960 annual report (p. 6) is one means by which the courts 


could resolve any doubts as to what art was actually considered in the 
Patent Office. 


IV. THE ROLE OF THE LARGE CORPORATION IN PATENT LITIGATION 


Because of the widespread interest in the role of corporations in 
patent litigation, separate tables were prepared with respect to such 
matters as the frequency of suits by large corporations, the length 
of trials involving large corporations, and validity findings when one 
or both parties were a large corporation, either in terms of assets or 
patent holding.*° 

The annual percentage of patents issued to corporations is in excess 
of 50 percent of all patents issued. During the period from 1939 to 
1955, the 176 largest U.S. corporations in terms of assets received 
about 20 percent of all patents issued.*! Large corporations measured 
either by total assets or by their patent holdings are parties to less 
than 20 percent of patent litigation. Among the 1,000 largest corpo- 
rations in terms of assets, 362 were involved in 1 or more patent suits 
during the 10-year period of the study. Where only one party is a 
large corporation, the large corporation is more frequently the de- 
fendant than the plaintiff. Of course, in some of the instances when 
a large corporation is the defendant, it is a declaratory-judgment 
action in which the defendant is seeking to uphold the validity of 
its patent. 

Surprisingly, the frequency of patent litigation involving the 
largest. patent-holding corporations is not much greater than that of 
the patent litigation involving the largest corporations in terms of 
assets. The 200 largest patent-holding corporations were involved 
during the period of the study in a total of 532 suits while the 200 
largest corporations in terms of assets were involved in 461 suits. 
The 500 largest patent-holding corporations were involved in 878 
suits compared to 737 suits involving the same number of large 
corporations in terms of assets. It should be noted that only 85 of 
the 200 largest patent-holding corporations are also among the top 
200 corporations in terms of assets. 

There is no direct ratio between the number of patents held by a 
corporation and the frequency of a corporation being involved as a 

380 See tables 22 and 28 for definition of terms. 


3. “Distribution of Patents Issued to Corporations (1939-55).’’ Study No. 3 of the Subcommittee on 
Patents, Trademarks, and Copyrights, Senate Committee on the Judiciary, 84th Cong., 2d sess., p. 8. 


62886—61——-3 
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plaintiff in patent litigation. The General Electric Co., which was 
issued 10,757 patents in the years 1939-55 and was first in number of 
patents received during this period, was involved only 4 times as 
plaintiff in patent suits in the 1949-58 fiscal years. In most of the 
actions in which General Electric is identified as plaintiff, it was so 
only by virtue of having brought suit for a declaratory judgment of 
invalidity of patents held by another. In the 1949-58 fiscal years 
General Electric was in the position of asserting its own patents in 
only two cases. 

The Radio Corp. of America, which was issued 7,894 patents in 
the years 1939-55 and was third in number of patents received 
during this period, was plaintiff in only 2 patent infrignement suits in 
the 1949-58 fiscal years. Westinghouse Electric Corp., which was 
issued 7,567 patents in the years 1939-55 and was fourth in number of 
patents received during the period, was plaintiff in only 4 patent 
infringement suits in the 1949-58 fiscal years. 

Du Pont Co., which was issued 6,338 patents in the years 1939-55 
and was fifth in number of patents received during this period, was 
plaintiff in only 3 patent infringement suits in 1949-58 fiscal years. 
Esso Standard Oil Co., which was issued 4,899 patents in the years 
1939-55 and was sixth in number of patents received during this 
period, was a party plaintiff in 1 patent infringement suit. In this 
single suit the plaintiff was a corporation half-owned by Standard Oil 
Development and half-owned by the Attorney General of the United 
States as Custodian of Alien Property. 

However, the Otis Elevator Co., which was issued only 148 patents 
in the years 1939-55 and was 275th in number of patents received 
during this period, was involved 10 times as plaintiff in patent suits 
in the 1949-58 fiscal years. The Hazeltine Corp., which was issued 
287 patents in the years 1939-55 and was 137th in number of patents 
received during this period, was involved 10 times as plaintiff and 5 
times as defendant in the 1949-58 fiscal years. Each of the cases in 
which Hazeltine was the defendant was one in which a declaratory 
judgment was sought as to the invalidity of certain of the Hazeltine 
patents. 

The procedural progress and nature of disposition of patent suits 
where one party is a large corporation, either in assets or number of 
patents held, are areas which might profitably be given additional 
consideration. A study in depth of a small number of representative 
suits would be needed to show the scope and nature of the disad- 
vantages which a smaller firm may encounter when it litigates the 
validity of a large corporation’s patent. 

The many opportunities for delay and for imposing a financial 
burden on one’s opponent which are afforded by the discovery process 
of the Federal Rules of Civil Procedure are well known. While this 
is not sui generis to patent litigation, the complex factual pattern of 
such suits affords an occasion for the full application of obstructionist 
tactics. Any abuse of the discovery procedure is a cause of concern. 
This is particularly serious wher one party has only a limited sum of 
money to be devoted to the litigation of a particular controversy. 
It is to be doubted if the ends of justice are secured or the public 
interest served by litigation determined by the survival of the fittest 
in a modern-day counterpart of trial by ordeal. 
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The changing attitude of corporations with respect to the importance 
of patents is reflected by Minnesota Mining & Manufacturing Co.” 
In its efforts to improve the quality and sales of an originally inferior 
ap the company was charged with patent infringement in 1918. 

n 1921 the Minnesota company discovered a new method of making 
a waterproof sandpaper, a product of particular use to the auto in- 
dustry. The company prospered on the basis of a solid patent posi- 
tion on the waterproof sandpaper and later on pressure-sensitive tapes. 

Many of the original basic patents of Minnesota Mining have ex- 
pired, and while it ranks 125th in patent-holding size, it holds no 
patents on some of its newer products, such as magnetic tape. Min- 
nesota Mining & Manufacturing Co. had been sole licensee for the 
Armour Research Foundation’s magnetic tape patents, but these were 
declared invalid in 1959.* The philosophy of Minnesota Mining has 
been to develop a product to fill an “uninhabited market,’”’ and then 
to exploit the invention with patent protection. But today the role 
of patents in its development is a reduced one. 

One of the reasons for the shift noted above may be what is regarded 
in industry as a weakening of the patent system by the courts. But 
whether the courts have weakened or strengthened the system is 
beyond the scope of this study. All that has been attempted here 
is a statistical account of the impact of the judicial system on the 
patent system during the past 10 years. 


TABLES 
PROCEDURES 


Three major sources of information were utilized: The Administra- 
tive Office of the U.S. Courts, the Official Gazette of the U.S. Patent 
Office, and the U.S. Patents Quarterly. It was necessary to integrate 
these sources by the use of IBM tabulators since each contains data 
which the others do not provide. 

The records of the Administrative Office are secured from the clerks 
of the district courts and include the court and docket number, the 
filing date, the origin of suit, the date of termination, the nature of 
disposition, the amount of money recovered, the outcome of a motion 
for summary judgment, the existence of a pretrial conference, the 
time eet from filing of the complaint to final disposition and also 
from issue to final disposition, the interval from issue to trial, the 
length of the trial, the type of trial, and the number of suits consoli- 
dated at trial. 

The difficulties encountered by a sole reference to the Administrative 
Office records are several. The description of suits as patent in nature 
by the clerks is sometimes erroneous, for the suit, for example, might 
be contractual with a patent cited in the complaint and yet it is re- 
ported as a patent suit. The termination reports contain errors 
caused by multiple reporting of the same suits. The type of dis- 
position is sometimes inaccurate in the sense that a suit will be re- 
corded as disposed of by consent when the judgment is stipulated by 

s — Specialists—The Lonely World of Minnesota Mining.” Forbes Magazine, Mar. 15, 1960, 
Pp 


8% Armour Research Foundation of Illinois Institute of Technology v. C. K. Williams and Co., 170 F. Supp. 
871; 121 U.8.P.Q. 3 (E.D. Tl, 1959). 
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the parties after the court renders a decision and directs the parties 
to stipulate or have a master resolve the matter. 

The information in the Official Gazette includes the notices which 
the clerks of the courts are required by 35 U.S.C. 290 to send to the 
Patent Office on each patent suit. This notice contains the names of 
the litigants, the numbers of the patents in issue, the docket number 
and court, the filing date, the nature and type of disposition, and the 
termination date. Several shortcomings exist in this source. Primary 
among them is the incompleteness of the notices, resulting from the 
failure of the court clerks to file a correct notice for all suits. With 
respect to the notices that are received, the information given on the 
nature of the disposition is inadequate in some respects. It cannot be 
ascertained whether the result was reached after a trial or a motion or 
whether it was a holding or a consent. In addition, the notices are 
oftentimes incomplete regarding the finding of validity and/or in- 
fringement of the patent. The powers data is also subject to some of 
the same errors as the Administrative Office records. The limitation 
of the U.S. Patents Quarterly is that it does not provide information 
as to all U.S. district court decisions in patent suits. It is estimated 
that about half of the decisions of the district courts are published. 

A common coding system was employed to reduce information from 
the various sources to IBM cards. The end product of the collating 
was a card with the information from all three sources. To eliminate 
gaps in the data letters were sent to the district court clerks. The 
response from the clerks was nearly complete. Finally, staff members 
visited the following courts: New York (southern), New York (east- 
ern), Delaware, New Jersey, Pennsylvania (eastern), and the District 
of Columbia. 

Although information was received from three sources, it still was 
not always possible to obtain a complete record of patent infringement 
and declaratory judgment suits. In such situations, the suit was 
counted only in those tables where the information was available. 
Thus, the number of suits considered will vary with the individual 
tables. In the tables on validi ity and infringement findings a preference 
was accorded to validity in those instances where certain claims were 
held valid and other claims were found invalid. The suits which 
were improperly classified by the Administrative Office as patent 
suits were rejected. In a few of the tables, so identified, the Adminis- 
trative Office records were employed as the sole source of information. 


TaBLE 1.—Patent cases commenced in 86 U.S. district courts, fiscal years 1949-58 
Number of 


= patent cases 
Fiscal year: commenced 






Source: Administrative Office of the U.S. Courts. 
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TABLE 2.—Patent cases terminated in 86 U.S. district courts, fiscal years 1949-58 


Number of 

patent cases 

Fiscal year: commenced 
DI Na nn eae Dm ws oem en oh cs epee en ca een en ee 374 
BET oho «lew oo Oo am < < Aa so ae Cha kee ag apa to areal cr ee 519 
I i aes re hh Is beep clea 549 
I a Retin ss oom ed oe hbo aio + thine wid end tal aks Deedee ae 608 
RE 1498 — no ne ghee aes 0th eek a es ee 529 
NO ANG oa ok Fa er a a ars ei oh hw werent ies 532 
Rae es de ree ee ee er eet eres 544 
SS Re a eS pe so eC eNO ta SINE eich ze ong bee abe bles sae 680 
ert. wobec ree ten 8s No SENee WN a ee 609 
| IRE RRTEE Be 6 eT stems Ri Gs TERR ME 610 
TOtAb Cun sl wee oi Wr oh ee Pave scuuwold Jogue. vl Seas 5, 554 
ATR WRT eee ann ee re ee 555. 4 


Source: Administrative Office of the U.S. Courts. 


TABLE 3 
DISPOSITION OF PATENT SUITS IN DISTRICT COURTS, FISCAL YEARS 1949-58 





























s | Consent | Consent 
i judg- dis- Contested judgment 
ment— | missal— 
Pie) eee 
S 
a 
vy oS 
ahs 2 35 | 3 
s = s = 3S 8 » e 
aie i s| |3| [28s |8o [3 
} & S a an 3 ~ Ss 3 Bs 2 r 5 
Sig s\32/\¢2 ais Ziesie | > e 
he -” = = 6 2 a = g e oe 
£\2.|3)2|2\e 2 3 |83| 6 z 
ges) 21s/8/91812143| & lssigtl & | 2/33 
z\iQ |Aalml/AlmlAlelds/#ile l2 |aysile2 
1949 ba bse Bae 74) «(17 6 79 2; 142 2) () 4 1 30 88 1 0 2 
SIE: tisipscieiniocsbctailaceatndionh 519| 36 8 120 6) 241 4) @) 2 1 35 65 0 0 1 
a i atria taincintal 549 29 5) 121 2} 258 9} () 13 4 23 79 2 0 4 
Sl caswitnaecotaaeett 608 28 2| 162 4| 262 7 5 13 0 34 87 0 0 4 
BN: hitncanteemeteiniientee .-|. 520 25 5| 127 3| 249 8 2 5 0 22 79 0} 0 4 
DE, ails nail iactiniainchebedl 532 41 2} 116 4, 240 9 5} 4 1 30 7 | 0| 1 2 
1OMBe seh SC. a 5 544 20) 5) 101 2| 274 7 14 10 2; 30 7 0 0 1 
1956... az 680} 25 5| 132 4, 394 4 3 1 2 32 74 0 1 3 
1957_.... 609) 28) 7; 19 3; 298 14 6 10 1 25 95 0 2 1 
1958... 610) 15 1} 146 5| 297 12 7 16 1 23 86 0 1 0 
5, 554| me 46}1, 223 35/2, 655 76 42 78 13} 284) 3808 3 5 22 





DISPOSITION OF PATENT SUITS AS COMPARED WITH DISPOSITION OF ALL CIVIL 
SUITS IN DISTRICT COURTS FOR FISCAL 1958 


[Percentage distribution] 
| 
PIE: Co enicnzicanal 2.5) 0.2) 23.9) 0.8) 48.7) 2.0) 1.1) 26) O02) 3.8) 14. 1)..--. O Fie 
All eivil Suits. ....... -----| 2.0) 15.6) 12.9 -4) 47.5) 1.5 9) 13) 10) 7.9) 48) O38 lt) 3.8 
| 









































! No information. 
Source: Administrative Office of the U.S. Courts. 
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TasLe 4.—Relationship of consent settlements to interval from filing to disposition, 
fiscal years 1949-58 


[Counted by patent suits] 





Interval from filing to entry of consent decree Percentage 
of total 
ee i ie So sk chess akblbbbb ena bbilicbanpabe aode ound 36.3 
PE Cdn ocindnaécncdgsueqcnechb sebseheeeeediidininteind din tMbisgeetiitein 17.8 
ID atlas ct inkidnh atredp ghoecschkbusédsiasdcaiued chagaeaaie wesagietresa 25. 6 
IE a tilantihind nidinduanna dtinwonnusktonenbsenptninediad teh seSeiehtiilbies: 11.8 
il ccutndinidectakecceegnscesntapnaocehpuarcecaphiibanen hanes eae et 6.9 
Ee ANG GUE isc dntnccnc dn cticckcc~ cossencbesicsbdsscecictasdiaes 1.6 
Nore.—During fiscal 1959 there were 144 consent ju ts in patent suits with a median interval of 


13.7 months from filing to disposition. This compares with a median interval of 7 months in all 6,061 civil 
cases terminated by consent judgment during fiscal 1959. In the 554 civil cases in which jurisdiction was 


based on a Federal question and the suit terminated by a consent judgment, there was a median interval 
of 11.3 months. 


TaBLe 5.—Relationship of rule 41 dismissals to interval from filing to disposition, 
fiscal years 1949-58 


(Counted by patent suits] 
Interval from filing to rule 41 dismissal Percentage 
of total 
a I oo wa apatiicin Gods a teks- cnlnnd Jes wa naquuononuacieaweheued 24.3 
ied elas «wi nuibnvedinendapiapdimndamenttinamenbaiidhsinsel 14.9 
PDEA Resins be kudiipdn nw tedsncccchodacepsdbedentacbssutnedagalsingubscd 27.1 
rit edniditn ssa std hend dacgeabincda<cnnsathnnnadineesnacscchienebbed 16. 4 
I Era tnomtcbbslpepeccgsoadcnteccsunem asceteproundhesasduclnaiuns 13.7 
Baik cee ia dbn cd dnebinn<cuknundncscdipscenthatscgedeaxbeea 3.6 





Nore.—During fiseal 1959 there were 305 dismissals of patent suits with a median interval of 16.6 months 
from filing to disposition. This compares with a median interval of 10.9 months in all 28,709 civil cases 
terminated by dismissal during fiscal year 1959. In the 5,231 civil cases in which jurisdiction was based op 
a Federal question and the suit was dismissed, there was a median interval of 11.9 months. 


TABLE 6.—TInterval in patent suits from fil‘ng to disposition where there was a trial 
by court or jury, fiscal years 1949-68 


{Counted by patent suits} 








Interval from filing to disposition Number of | Percentage 
suits of total 
NS CI oon pisitreis a Ssncctinc cncncntsececcsccsescdeeucccsthpasnasees 35 5.6 
6 to 11 months... 46 7.3 
1 to 2 years_._--- 366 58.2 
ahha Ga kcocesc.chutdoccccane peadérunioasadaaaten toes onenes 182 28.9 


Note.—Of the 5,304 civil cases terminated after a trial in fiscal 1959, 36.8 percent were concluded in less 
than 1 year from filing to disposition. The median interval during fiscal 1959 was 15.3 months. However, 
in 12 metropolitan districts (5 or more judgeships) only 22.6 percent of all civil cases were terminated after 
trial in less than 1 year. The median interval in these 12 districts was 21.9 months. 


TaBLe 7.—Interval in patent suits from issue to trial where there was a trial by 
court or jury, fiscal years 1949-58 


[Counted by patent suits} 





Interval from issue to trial Number of | Percentage 
suits of total 
i - 8 carina aemieaiieteaibaaiasuica onal 75 16.6 
aren aso sibinn ds acieoee oe inns ace aeheaamiilansacs Seek Alm tenet 70 15.5 
I a FoF ik ges dep tine saranda pea ONION 91 20. 2 
NT OIE ith sin orecreeneesicinwveserines acts din esd aciaiio Matin Dende Wiesel 215 47.7 
i NotE.—Of the 5,304 civil cases terminated after a trial in fiscal 1959, 28.8 percent were concluded in less 
\ than 6 months from issue to trial. The median interval during fiscal 1959 was 10.3 months. However, 
f: in 12 metropolitan districts (5 or more judgeships) only 17.6 percent of all civil cases had an interval of less 


than 6 months from issue to trial. The median interval in t 12 districts was 15.2 months. 
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TABLE 8.—Relationship between interval from filing to disposition and nature of 
disposition in district courts with the greatest volume of patent litigation, fiscal years 
1949-68 


[Counted by suits] 





Defaults | Court adju- 


District court Length of interval and dication 
Massachusetts _........................] Less than 6 months. .-....- 6 3 7 
0 0 s 
Lalas 6 3 16 
1 4 8 
Naw Yor eastete:. i: 5.25255... 30 21 5 
deh hailtilenian 6 10 1 
LL eedidin ehhogihon 12 67 6 
eieeehdadiiniciiprenes 20 116 10 
New York southern__..................] Less than 6 months. .....- 52 96 18 
ditheauthasd 22 45 3 
i iriieskaidhaniredynetid 2 143 18 
Meitias te nain 53 283 60 
Delaware .............................-}| Less than 6 months....... 2 15 1 
2 8 2 
Oiasileeeeaeanieg 1 12 4 
i cadneemeiel 7 29 9 
Now Jere is cc cease 21 25 2 
7 23 4 
ha ciec terisaineacl 16 39 13 
eepemene tintin ll 46, 34 
Pennsylvania eastern. _................| Less than 6 months.-.....-. 36 18 0 
12 13 1 
lia ie 21 18 2 
Ra lsemiinl y 60 10 
Michigan eastern....................... 14 20 2 
a Eades 8 12 2 
ciate deal 15 37 14 
ibintibebacd 10 38 16 
Ohio northern___.......................] Less than 6 months-...... 15 23 5 
eit haces 4 12 1 
a eet heel 19 26 13 
el nba 13 30 31 
Ohio southern_.........................] Less than 6 months-.....- 5 10 3 
4 7 3 
L aaenien 5 13 6 
3 24 22 
een 3.6... 3k ee 8 12 2 
7 5 4 
Stivipeastpieiep 1 13 10 
3 6 10 
Fiettih SUR. -.2255.25 ane 4 9 2 
So actueeal 3 7 3 
aia aaieoiomiieaianenie 3 17 7 
ath ohetactiand 3 13 5 
Texas southern.._......................| Less than 6 months......- 6 4 1 
athlete 2 13 0 
Se aehitnimanadipedlind 2 9 27 4 
bhai 5 14 9 
Mlinois northern. __....................] Less than 6 months-...... 58 7 6 
26 56 15 
Derialalatinccpianasiaisel 49 79 41 
i aliaishteaiinanel 35 61 69 
California northern. __.................| Less than 6 months. ...... 17 24 5 
Siddebcahininis 6 ll 5 
lest aanonenen 9 25 13 
ca 2 10 13 
California southern. ...................] Less than 6 months. -..-_..- 54 76 12 
Ga vtitedd 39 2 20 
Lact hS a aeleee 35 55 54 
Berea ee 13 43 51 
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TABLE 9 (part 1).—Length of patent trials, fiscal years 1954-58 

















| Nonjury trials | Jury trials 
} | ——— ae sanguepianatinnilimeadabiticiinas 
| a2 4 > | | | > 5 
a| is IE a 6 
mi te >| ble od Bl | o 
=| || >| e181) 8 5 SES 
“4 a sia\v\ivis 2 alaiv|ev 
“|_|4 elelTITISIRIBI_ lS] lalalTisisiaié 
ZiazlPlalalalele SI Slaltlel Bl BlelaltiSis 
3/2) 2) 3\3/Sisis|S|F\ lS Zl isisisisisisis 
ST Sie yri sie ~ x CTiflHliaisasle 
Bie lel eu | 89 wIicl/SIRIZISlAlalalalwie cig * 
ee Ange eed + oO bk 
a 83} 78} 2) 16; 16) 14) 15) 7] Zi...) I] 5i---]| 2i- ao 
ai ee ga ee 107|103) 5} 14} 30} 18) 147 13} 6 3j_--| 4)---) 2} Qj.--}---]) Ueu-}.--]. 
sb eee et ee 114}109| 4] 20) 24) 20) 16) 16) 8j_.-| 1) 5}.-.}.-- TS ST Pe ar ae ee 
lla wip annnacnenocdennactieean  O Gar Bat Bel eee eee ee]. Bicacr © @rcoue" Oe. UcP- Bruise. 1|. 
ete ee se SS 104/101} 2) 18) 207 15) 21) 12) 212) Qj] Bj.--} Djs fee-} Dee} Dee]... 











Source: Administrative Office of the U.S. Courts. Information was not available in this form prior to 


TABLE 9 (part 2).—Patent trials over 20 trial days in duration terminated in the 
U.S. district courts during the fiscal years 1954-58 











Number | Type of 
Year District Title of the case of trial trial 
days 
sieceliasaiiipeapiciae RRAnREE ees iti a 7 eae ii 
Ra S222 eee California southern_ SI rn so a iicctercintinnn coos 44 | Non- 
jury. 
ne cae ae New York southern.._| Technical Tape v. Minnesota Mining and 26 Do. 
Mfg. Corporation. 
WB icin ceo Maryland._............| Carter Products, Inc. v. Colgate Palmolive- 25 Do. 
eet. 
eb es Texas eastern.__.__. Kinnear-Weed Corp. v. Humble Oil and 25 Do. 
Refining Co. 
a cacnkcone Illinois northern.___..| Sola Electric Co. v. General Electric Co__--- 33 Do. 
Bee; c cue New York southern_..| American Safety Table Co. v. Schreiber et 24 Do. 
ano. 
OO in Sas Louisiana eastern - - - Thurber Corp. v. Fairchild Motor Corp_._-- 20 | Jury. 
BIR ccseccoetee California southern _ Soler Laboratories, Inc. v. Graham __------ 25 | Non- 
jury. 


BE pccisncwembeteoece Ri owt Martin v. John Doe Corp_....-.-.....----.- 24 Do. 





TABLE 10.—Summary judgments on individual patents in district courts, 
fiscal years 1949-58 


[Counted by patents] 





Summary judgment— 











Circuit 

Granted to Denied to Granted to Denied to 

plaintiff ! plaintiff defendant defendant 
a a aca teeorein Sek acanenseneiains 3 0 3 2 
ee Cia rc a seas AMR pied dlinenba am creiee tek a 4 8 17 25 
i inn Ralidtiaaaiicindtnd~iahdtealbe ame quiiene en 5 1 43 6 
eat oes woe ee hats sscutsscceceswunicee 0 2 14 4 
EE. oi ieeab es cbeineab ara amainl 1 0 13 4 
a lacie mercial 2 16 5 37 
ds ai Chew cs ¢ceubaaue ge meeeue 2 5 14 17 
OE aN la aad a 2 0 10 3 
ne es gi caa kh aime uate pueeaie 2 6 16 12 
a i a ee alabaee 0 0 1 1 





i See footnote 1, table 22. 
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TABLE 11 
NUMBER OF PATENT SUITS REFERRED TO A MASTER 
[Fiscal years 1949-58] 


Circuit Number of Number of Circuit Number of | Number of 
referrals appeals referrals appeals 
0 a Sanita 0 0 
6 SR ciinckencnaniniitncnindl 1 0 
3 a eee 0 0 
; ° District of Columbia- 0 0 
8 4 Tete ss 58 31 
37 20 





NUMBER OF PATENTS PER SUIT REFERRED TO A MASTER 


Number of patentsin | Number of | Total number|} Number of patents in} Number of |Total number 


each suit referred suits of patents each suit referred suits of patents 
referred referred 

Dt. cncnnsieniaminemmiaiieal 39 i cena 1 6 
i i insnsn tnesiptitainaieiateidindl 9 Gs Wah da dona cciddocons 1 7 
i wsisneas Su am 3 Or Oss Sites eee 2 16 
Dh cddccncdenuiniownal 2 8 — 
Dk ch etenssebeainaeineel 1 5 I ticentiiaheitid 58 108 
TaBLE 12.—Number of patents per suit, fiscal years 1949-58 a 

uw T 

Number of patents per suit: of suits 
L ccctnp ond muabatiaabiniicetnninedtite eile hbase a eee es 4, 174 

Dh uae dbdics is niin de aie es eer tt oe I 756 

Beene ck ee ee ee eee ee en ces movement encores ee 252 

OFS ric a chats db canine co Sega pty ea one es dees Sag een ns aa nai 129 

§.. . wunciccc moa Gennes ceretenitii ennitin Ueto tem cbtieetidaticn mina ek 74 

OO 5 5 sc sniae'ch cs tn te ah ides Gating i ty ecole a araeawaa ee al aes eee 52 

TR vc cncn wovddudsenicbichun suwwk ose nw aipik ame cen eee 17 

Fits ieee: satel cian Rita alias Raat ahead ae ae 8 

OD se. cicnnenspeililaian shtneon.nllonseasteic tas dlieeilastsiin: A atiaiaias te adi ac Re a ee 14 

RID sini ities cede sl le let di a ca ala 9 

FE GO Ba a ccinstcaecthca aks orate aca itn eicadieca ic ia iL hee area ae 12 
IR Fee i chan gt it ac aig eee oe 10 







Number of 
individual 
patents 
litigated 


Fiscal years 


Total 


Dees GP-ekk PO sk nda ince binincacktniéivnsr onde, tandbiemiiaiinee 


atents litigated during the 10-year period is less than the total of 6,310, 


Nore.—The number of individual 
Itigated during 2 or more of the fiscal year groups. The total number 


for the same patent may have been | 


of individual patents litigated during the 10-year period is 5,581. 








BY 
a 
i 
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TABLE 13 (part 2).—Patenis granted, fiscal years 1949-58 











Year Inventions} Plants Reissues Totals Designs 
Pitino: aeihekonsiaan las ddl arendenlatianl shied 30, 393 53 118 30, 564 4, 251 
Cede LS 2 38, 464 106 113 38, 683 4, 826 
Pe tekst wseeh wk ce eastnet bwccbipnisennhalebsin 45, 447 61 138 45, 646 4, 604 
BOMB. wane say cssncuessweatcbcssen--seeen-e 42, 963 91 133 43, 187 3, 344 
OR cise henkdtadssaieguscakbied-aabace 42, 480 91 163 42, 734 2, 827 
EES sipmintiermapuppnanwibanbane app een eee ae 38, 499 87 167 38, 753 2, 573 
DE 6 ccsonnbieinecers nek pee 29, 473 116 186 29, 775 2, 533 
si asso shsa- cil ddcain saint nce: enaelgeiniee eee Semen 40, 465 88 141 40, 694 3, 104 
SE wins incaensdnin aha irhinakbiaeiindbvloeaee en aamaeaiansemd 44, 819 120 163 45, 102 2, 375 
STIS sis @ seucuecaidindieeieiaaeaaaetnelaliieeA chains ada 43, 407 110 159 43, 676 2, 572 
Source: U.S. Patent Office. 
TaBLeE 14.—Number of suits per patent, fiscal years 1949-58 

Number 

Number of suits per patent: of patents 
Bo SSG 2 kh eee ks Ce a 5, 460 
eta isso as ta asahw, ee ocsin in da mane Uap ea oodes oR a eee 872 

a ln ale a wy Sia o> i oD Wa ile ies ala hss Bieta ls So 98 189 

Be cub nec ccm he saun cakshes aah Eb o<m <lleaaals aus ae eeeTes 58 

Wa Seba datas bles cw mn = < Come ee owe a Ree oo ae enat ed macs 41 

Peet OL UREEEL Cs i mm rane we Aen as ation bo aon cae eecumerenmen 12 
cide. es carapmoucreSees sana dhee cin speed iu dtedmek Se ee 8 

Suwa letewe cc che tec ceccece resented se cetrdbbewecvesctuxiniviwse 6 
a a el a Lalani ka 2 

EDs a EB ee Re te Re Ah ae eee Woe ee Rawle ae ee oe ere 4 
eA es a wn dnt uns eee ae a eee nee e Lal 4 
NE I EN cs ce wes walla tie a als Sl eee Rae a ek Warsi So 6 


TABLE 15 (part 1).—Suits commenced after a prior finding of patent validity, fiscal 
years 1949-58 


INVENTION, PLANT, AND REISSUE PATENTS 


Number oy 
Subsequent suits commenced: patents 

I slain te ap ace ht on Pi gh Sea adic aceite eallaeiarneniecitigeion-acvatilaiptiocndd 89 
nce adnscigtee iin de cesar crak nccte-coeigagaltans opi atl Alar stdnincatileiealiperipiiaeaitacettons 31 
i pianiha.res saesccclanicondiinaiarss os ical apaaeada eee dceibiiba thiasemeititviel 18 
iin cients Shei oviinnrnin nianiceiepap nea pastas ls 6 
I as: aisles ore bcs si ie Cae cc aha sansla ha edmeghnaeaiataicheaaeaae Oe 6 
sci tcaghet Scncetpedipmaiteleaies em dca TN alin nt a i aa 2 
TiAicaleinnae Satnint «ine dics <n iene tndwe denen ob beads—£ i 7 
a toe sas Lies cs ah aula ait Salem na tk atic De eh en an asi atGd ce gl ame Bisse du da 1 
Oe nates tsp msc a wn ob dA ae ts eatin scenes irae et 2 
Se tN oC ocanndeectdhuscictengeieseumtucs aeecdcosweewens 1 
a eos ck Sasso bas ws wi mse oo Naa estan sic ainay 1 


The above totals include only those suits in which both the prior —s of patent validity and the 
filing of one or more subsequent suits occurred during fiscal years 1949- 
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TABLE 15 (part 2).—Suits commenced after a prior finding of patent validity, fiscal 
years 1949-58 


DESIGN PATENTS 


Number of 
Subsequent suits commenced: patents 
bg sisi ciob S aiebicn mn bd a eee taps Aiiainiaiaainlake scabies eda aaie mene 21 
Ba cdieucnaccdbenebuce ts cde edo dali g see «dae 7 
Sac dacnnna cab one > Se eeeh Jn eeibeeeils bse adden seo oie aang 1 
is erecsnieepannntlinctitles serail icy es Coca Ashen Rit ditll at isiand aii nieces ae 1 
Oi Bee En a as le ed ean eae cca oaaes tea 1 


1 Design Patent No. 151732, issued on Nov. 16, 1948, to W. G. Bley and Richard C. Spurgeon, was the 
patent most litigated after a prior validity holding. The patent was for a design on a lady’s stocking which 
was basically a stitched line surrounding the reinforced heel, toe, and sole lending a picture window effect 
to the stocking. Bley and Spurgeon assigned a interest to Sanson Hosiery Co. on Feb. 1, 1949, who there- 
after sold the stocki: unbranded and under the trademark “Picturesque” or “Picture Frame.” This 
design’s popularity led to 97 suits from 1948-53 and 71 of these suits ended in consent decrees in favor of the 
patent owners. 

The above totals include only those suits in which both the prior finding of patent validity and the filing 
of one or more subsequent suits occurred duringgfiscal years 1949-58. 


TABLE 16.—Suits commenced after a prior determination of invalidity of the patent, 
fiscal years 1949-58 


INVENTION PATENTS ONLY 


Number of patents litigated after a prior determination of invalidity__- ___ 27 
Number of suits commenced after a prior determination of invalidity of a 
patent ii Sie stilts ooo. on oc ese 5 4 i aoe euncee 62 
Number of findings of patent validity in suits on patents commenced after 
a determination of inwalidity... -. = 2% 3... 285 ce donc kes ees 9 
Number of patents found valid after a determination of invalidity_._-_-__- 7 


Nore.—The vast majority of suits commenced after a prior determination of the invalidity of the patent 
were terminated without a second adjudication of the ao vriidity. 
The above totals include only those suits in which both the prior finding of patent invalidity and the 


filing of one or more subsequent suits occurred during fiscal years 1949-58. 
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TABLE 17 (part 1).—Patent findings on validity of 86 district courts where there was 
a court adjudication, fiscal years 1949-58 


INVENTION, PLANT, AND REISSUE PATENTS 





Valid 





| |S | | | 





ist circuit.........-.-.--------- ll 0 32 0 4 0 
NB Siin dn pect hick i mcinneh ine dinianibcnslimeihinscnnelpicilnhaphnabenaninnenattiebs pte hedtnnrmeans 
Massachusetts............ | ee ee > i taneeeeece~ 
III, iinet dl cdiiennnckindl ar adcabkeionenbenteminnel anmeeibtebatenbtinncancddanteantoces 
Rhode Island. ............ D bissmsiontan in depioceeatnens Wi dahieeenentiion 
PROS BN hii siti De dincccentntid dienanweddn’ Dledatioindthelpieidedimaicnlaccstmatenin 
OR Bis. oi scsdie ditinee in 47 1 54 2 12 4 
Connecticut .......-....-. 4 1 at. Rhntidesidminialenidennhelncedienbantnuniin’ 
New York: 
eee PT cantata ORG CJA. 
OS EE: 5 ee etic caihemai 2 3 
GSoutherm.............- We dicatwsananes OE Sanitcanonsan 9 1 
PP tectnsensscen 8 hngsnieenes 3 Se ent SDE Sil iceman 
Ve cniiecicnencschans Dh heornaisetp tecebaeinetiloncssienes anssies adie esiendioninanheiesdaamecndeeiahistiasintiheancaietgpiinyie’ 
Oe a 5 ei eecancece 15 6 73 2 7 1 
Co GD ccneicntvanteibibiag SP Poliennncainiatl + 1 
New Jersey.-------.-......- 6 42 2 Fhe Seas 
Pennsylvania: 
Ee 2 2 DT idiehetd sek eid cicciséionbvdentocce 
ee td Lapin hha tists nqehitundh ottemndiinkansdincmnitthigeian tiie ail tinis Ried lienetnsitigdiaimmcstnmegdnies 
is weconnisaicienied OE ieanacinsnehschenics TN Te ccstioaenarmatenma BE tecensobse 
OS ices bi, Aidccticrtesall epee dsedheiongeeantiatinns beetbalbenodiatcunttearanaiiose 
th GethSi sss. Sse... 26 14 30 0 9 3 
Ee 15 13 WD lpia viweinaenaed 4 3 
North Carolina: 
I iii metic eamnones toe pp ER RR Soban D tciieanenie 
I  ricciccintinicmcanes 5 D  DisniesqdociiighEabiiatdcninielanmbabinatedcoudaatca ste 
NED tiscbiaiacisiandel i Mics dedestinctlieinsias 2 Beenenanenue 3 dncwccdhatione 
South Carolina 
arriba hehliginial wnerwinwemmeahtpininaceenande TR accsindnieldhtaticnmanaghicnnimdmate 
Western. ............. Piteataees FP aekcccsSc hese ininosed 
Virginia: 
i cn tecnseeetetsi S doccnbtusinhes Dt Ui iiainnemitediadileiiide anemia ata cmttias 
TE hbiutiscmbnewibadinnacennadbimbintinibiand  Sencudcwiiscinalisaaaienddleedsnadsent 
West Virginia: 
I iahstosrtieiaiinnicnsisidctintnin siunincnanielichsinudaliumaial | Bi RGaintaenimene 
ha uinmaccninnelliensindintsmmaentniinhaiiaaes I le dinemicaisertiencica italia iencaieiiatnell RadaGiteintiian eae 
GR iraatiotwne se cnscnsecs 44 5 20 1 12 6 
Alabama: 
PEROT. . con nnccccee 2 Bh tis oicseb anicharn naaddelacneinbaaaeaniadaleainleaaniesn 
ac a oR ag ed SR eel a SRSA acnene 
a cas cig ell Nien ts needles ieee Escala 
Florida: 
IN i ca data t co cs00a cigs a:ci in ocaiasas Yoomrsdc haserboalinetaiandteigndeaeciinaectendiia tae aaaetiaadidla aia aaeahmaceinaiitaes 
EES Bbc aetiacee iti ddimchien YY 
Georgia: 
Northern............. DF scecihepiceo tances aici le alenddiiaabiaipaiahatadlanaindaiinndicaiadiites teimaniielnaaa 
ae ala acs Bacal ali ae chee aa tia Diticnwasnsacsa 
dein tchicinsihelelicwaammabiiaks alsin tik cdl ae siesta a geal i cboniennceibaniil 
Louisiana: 
RE aaadici disc ciecdaneth icici asinsictd dpaenteiiccsdate a aban 1 Th Bataitidnisinieemiedonsah 1 
a a I a Ed neiiaed 
: Mississippi: 
I dic shindilagr Bi alin once cnchtagamaadihcigan teipiaceaitembamniaeadeeiiahcnanaanaetadl aa aabatie 
i Ro caccinecons B Tovein;casceinsidhise iol amhceinigeice ani liantiietabeanl enceiacia aot 1 
i Texas: 
INOPHIOEN.. 2. cnn ccccne 18 3 DR cites 2 3 
Ra eis ceienibatias es ac sceaa 1 1 
| EES SP heeds leit Wicd gudducoedan D Ticisembenins: 
j Mo sniicisnieuncs a al DE Basicctmcdseniannl S Eiviuaiiencces 
ITUNES wsscgcsncn steric him sii Macca ai a UR a a a a 
SS berinackecontsienaes 50 7 85 4 18 3 
j Kentucky: 
| I lian scart 1 1 3 Disa dnipdieasineeatlindiniiinnion 
ID wicca cin onsite uleiniialapanminae le subaaabettionnitaon De Tinaticiesh eieseeesidaielasibdinpiteniciastandtaaatiaiaonidancties 


at .—A patent is counted each time there was a determination by a court as to its validity or infringe- 
men! 
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TABLE 17 (part 1).—Patent findings on validity of 86 district courts where there was 
a court adjudication, fiscal years 1949-58—Continued 


INVENTION, PLANT, AND REISSUE PATENTS—continued 





Not 
Valid 


——— — qq | — ——————_— |KE | —_——__ | _ S 


6th circuit—Continued 
Michigan: 
i iiasnncccen seen. 


————— J | | | | _., 


Nevtti SNM ico. sctcNs s cos occa dance a dlcun cca duti dion second At eno teaece 
South Dakota 


| | | 


| ee | ef | TT 


New Mexico 
Oklahoma: 
INGTQRETE.. cndtunnchinh«=lubutitinseniiiiadhependindid 
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TABLE 17 (part 2).—Patent findings on validity of 86 district courts where there 
was a court adjudication, fiscal years 1949-58 


DESIGN PATENTS ONLY 


Number 

Nature of findings: of findings 
Valid and infringed - --__- as mid ta phe 2k RU eed ae Diba te 38 
Valid and not infringed ---... ee sete His + <i Sd SSSR tet 1 
Ben saw onic sins dctoky Ope me Sata lke =k eee Baknikank cmacedes 67 
a a Ee 0 

Noe Salriages .{..-~ 6-25. scwc coc ncsgseses screws ced caweewewenqawe 16 
I 5 
Note.—A patent is counted each time there was a determination by a court as to its validity or infringe- 


ment. 


TABLE 18.— Validity and infringement findings in district courts on particular types 
of patents, fiscal years 1949-58 


VALIDITY AND INFRINGEMENT FINDINGS 


Number 
Plant patents: of findings 
a eS a se + ea ne Ce ree 0 
ke wk, ee ee oe ol oanene 10 
ae ees ee Peerineee a RR he cet ene 0 
SON ose ae kee cares Soabt on aCe eeerrtees 3 
ESE ieee EL a a MR PF PIR Debt: Lipase: Feklstna grtavarpY oa donte 0 
i cans Gs Liha we mv cnn doves eae wr ilasins alls A ence tence 0 
Reissue patents: 
i sine «ad iid oe Bs SR a 7 
ws a bala Ga heeeien dl SU 65 
Valid and not apo ouule wane Piste o = «ciple nab wenecubeny 5 
I nS a a Ce ae 25 
Rn ns Swat ehine wowed he ma aibinen wes aemaee aan Mn 9 
Pees | Sock bec Se seers Ree eee ree 9 
Invention patents: 
I an 0 ta wre tains atin op basinal er evils Sideinh an ea pind canine SIDS 135 
Wes Coenen. | Sc 8 oc ee cpatewes boss voues JU 1, 142 
nO oe SS IS a ee ree ee 84 
PE a Soteacn aaah s SS sin wn sad be OR a SR na ee 569 
DI as SSeS stck kc eek hd ec wudecertcwstiel 187 
CNN Te Te nnn ee 8 ee et eee 161 
Design patents: 
len i RRR AAR al ye s o  p SO ee a 14 
i eee re 198 
PO IR TU UREN iso a alee waives anaes mc 3 
ied eatin ated x pa Ree eee ees RCN. ete 62 
IE oe 5 Dinky on done at eves Ws x cca Meo Gigs AO bans alo tne etic 2 aes 27 
Not infringed _.....__--- tha eligi telah cain db alae cit enicasig cca 12 


Nore.—These totals include consents and dismissals where there was a validity determination as well as 
court adjudications. 


Patent counted each time it is involved in a suit. 


TaBLE 19 (part 1).—Consistency of courts on patent validity where“same patent is 
involved in 2 or more district courts, fiscal years 1949-58 


2 suits 3 suits 
i 15 
i 1 1 1 in- suits. suits, suits,| suits, 
; valid | Both | Both | valid} valid} All | All | all all all 
; and | valid} in- | and | and | valid} in- | valid| valid | valid | valid 
1 in- valid | 2 in- 2 valid 
valid valid | valid 
PE diinccncunnaktasacans 28 68 18 4 2 14 1 1 1 1 0 
hae osusavuscbeaescee 3 3 2 0 0 3 0 0 0 0 1 





aaah district is counted only once regardless of the number of suits on the same patent in the same 
i court. 
fr 
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TABLE 19 (part 2).—Jnvention patents only 


2 SUITS 


Number of patents held valid in one district and invalid in a second district _ 


Number of conflicts in— 
mame cirelecusens. 25020 ee ch i le 


DOG SINCE as ee oe eonrn cendwavouwedeudewndsawecwshatee 2 
Number of patents in which both holdings were appealed 
Valid reversed; invalid affirmed 
Boater afitineG. - ac) bre ee sa iin on i eeeweues 
DOU OVENS. oti o> 5 6. a ett tid Manche» «oS ooaee. 
Number of patents in which there was no appeal____________._.__-------- 1 
Number of patents in which only valid holding appealed ---__..._..._--_--- 
Vélid atfiomed... . 2225-20 cccse cece ects eset ce ces 
VE Reais idis ccc ono a chin cd eaanien hh haec needa baekaaeecialian 
Number of patents in which only invalid holding appealed_____..._...-__-- 1 
Invalid affirmed 
Invalid reversed 


1) 
oo 


CO we HH wD 


32 00 = GO He 


3 SUITS 


Number of patents held valid in one district and invalid in two districts__ 
Number of conflicts: 
Same circuit 
2 circuits 
oN Gch oo aeebs cna an ese Seabenccddenceeddogwiucnee 
Number of patents in which there were— 
MOG... earn oeso awe miata med de ma Ggeec eae 
No appeals 
I ai bo rs es oarad s iron md Dice oo ad ah es eaaneccaiaaleiicten 
AL... Saab n~ nc ciadiabe a6 asia bo DR kek dee als bare Se 
Number of patents held valid in two districts and invalid in one district __ 
Number of conflicts: 
Same circuit 
2 circuits 
eR eee a ee a eS ee 2 oe 
Number of patents in which there were— 
0. RN. de oe oe eh gon aed gneeumeenneee 
No appeals 


eS NK Woo weo 


ore © 


4 SUITS 


One patent was adjudicated with conflicting holdings in 4 districts in 2 circuits: 
3 districts held valid; 1 invalid. The invalid holding was affirmed on appeal. 


Nores.—A survey of the written opinions indicates that the courts at least profess to accord great weight 
toa ee determination of a patent’s validity. 

“The prior decisions paldiing these patents valid should be followed unless the court is convinced of ‘a 
very palpable error in law or fact’ ’’ (Cold Metal Process Co. v. Republic Steel Corp., 233 F. 2d 828, 837; 109 


U.S.P.Q. 185, 192 (6th Cir. 1956)). 
“The presumption of validity is reinforced by the history of previous litigation * * *. These considered 


judgments are entitled to weight on this appeal” (Georgia-Pacific Corp. v. U.S. Plywood Corp., 258 F. 2d 
124 133; 118 U.S.P.Q. 122, 129 (2d Cir. 1958)). 
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TaB LE 20.—Court of appeals findings on patent validity ' and infringement, by circutt, 
calendar years 1949-58 











1 A patent is counted each time there was an appellate finding. 





1949 
Circuit Valid and} Invalid | Not in- Circuit Valid and| Invalid | Not in- 
infringed fringed infringed fringed 

phen ntacasel 0 2 EW Gbccisgeecandnsmoeca 0 2 0 

aT caeiaiapeeaiatientinaelian 0 6 0 s anodes a bnsdiale 3 2 0 

RCS 1 5 oh On et as 0 2 1 

6. A pidetaboece 0 3 2 District of Colum- 

FC tude ante nee 4 3 Oi ~ Wis 2555.52. 0 0 0 

Didassctncnsiionded 2 5 5 

Whciscseneeiieonttnicn 2 12 0 Total........ 12 42 10 
1950 

ii eee eae eam 0 1 Pr Bec ctnn tobe enone 1 2 0 

ES 0 5 3 o Geni cendiabieelediascibbin Sel 1 2 2 

Dikincinictiibbishemain 0 3 Oe tt naitniiniaannbaad 2 2 0 

©... Sillatint dln ciésivitsiepuitnan 7 4 5 Disteit of Colum- 

DB icctibcnniiccanaaeamwatuia 1 1 Be Mibisigkeniwaiiae 0 0 0 

©. ....cthdie dudes 2 2 2 

F--cknidaubiieiamedee 8 17 0 Total.......-. 22 39 13 
1951 

Tico: sleieaieiii dipnsscantabeildansiii 0 3 OF Baik ld On 1 7 1 

De ceteieiiad ciekadiadnine 0 9 3 .  cociealainasiesbelan cabal 0 5 2 

ER ERE A 0 4 OW Wivicsacdinanccipcpibatied 4 1 8 

©. icnsaasdiStnadats 4 4 0 District of Colum- 

a 0 0 0 ii isccainsiibctiatie erties 0 0 0 

1D .ccsiancacnneetinaet 1 6 2 

Beste Se hcnneeens 1 1 3 PAR: itinis ll 40 20 
1952 

) eee a 0 7 OF Bi cccxpasnoutenccucd 0 2 2 

TD ivciclas ilies iemrcsnaniial 0 3 0 = bb bnididionied 1 2 3 

ee  scrcdtateaccaipbiaiinaions 1 4 St lcaciacawcts uiskumveniel 1 3 1 

@. ccsiciddctiieaseees 0 2 0 Dist of Colum- 

6. .ncsiidedsbibbacawe 0 1 B- 0 ~ -ReRncticndcnedawe 0 0 0 

eee 1 5 1 

ee 1 9 5 a 5 38 13 
1953 

1. itil headed ins 1 2 OO csctecactuien ass 0 2 1 

9. ieee 0 1 TE Wikwcccueiiekarcaetane 4 3 2 

taal ca! 1 5 lt tail 2 1 0 

Ct. neatodebania 2 7 0 — of Colum- 

a See 5 7 Se . Meier 2 So 0 0 0 

Nii inicemapotealaplondeetelived 0 11 2 

Wonkeedeecataaed 4 5 2 RE 19 44 13 
1954 

eae 0 2 DO O... cctieatib ounces 0 0 0 

Ee Se 0 1 0 .. a aetna 2 9 1 

asad ih ecteeesininasencs 0 7 EN “I ites endian chantoepaliniinh es 0 2 0 

| ROS EE 2 3 0 Disteit of Colum- 

Miccagheddebdinwiieainntihe 0 3 SR Ocha: acivbinaioadiel 0 0 1 

EN Ee eae 3 7 1 

Wace bisa acta 0 3 0 Petal... ncssas 7 37 3 
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TaBLE 20.—Court of appeals findings on patent validity and infringement, by circuit, 
calendar years 1949-68—Continued 





1955 
Circuit Valid and} Invalid | Not in- Cireuit Valid and} Invalid | Not in- 
infringed fringed infringed fringed 

ddd ede diunaell 1 1 et Wi cnitehadiiseaamadione 0 1 0 
, Se Se eS 1 6 BW ia tue. jeden dela 2 7 1 
Su débsliddcaseccalion 0 1 DO SR i ntinicineaiciceainl 0 0 0 
4. .tistccdideaetal 0 2 1 || District of Colam- 
© occennihaiaditha coated 3 4 1 nih tuaninteta 0 0 0 
©. ctnaisctaecnisabndiiaia 0 5 1 
Frrnpanicbtbioediche ities 2 4 2 Tee. .sic 9 31 9 





3 0 SE Chi inccenccdae tasmanian 0 2 1 
Dp ccaiinchDeinnsinabtlamaphide 1 13 SIE Wiicsrescssitenditicicacaiiaseiiaal 2 3 1 
© .nccinmnantiitknes tein 3 9 CEE, sits nncdidhiitoonveimibiaes 0 2 0 
©. ..ccmauihinciiaiatnbladeend 1 1 0 || District of Colum- 
Dinntitcemmaniiandatetiars 2 0 0 iiicccdantarttcinaiinas 0 1 0 
© cteeieGhdpatediaents 2 5 3 
¥..ccacean anita! 6 3 5 ecient 20 39 10 

1957 

$id. 3 dieatiaind 0 3 OF Sb .cncdseicaeed 0 4 1 
Dcccecuteppinienclidl 2 5 EE Ti nisnenelninbiiere atone 2 13 1 
Die scnanateddineinnnel 1 5 1 Ei tietesaiientniicpenendioen 0 0 0 
Cod ennnteenbabane 6 4 2 || District of Colum- 
Dizi ccanbsemaieinanal 3 3 0 Wiseei dedi 0 0 0 
| EER 3 2 1 
Voisken Ske telgiheaimae 4 11 0 ean 21 6 





Dn cuindiscasemeamamionne 1 8 iinet 0 1 

Sooemaeesaieclaneiiti 1 6 0 || District of Colum- 

Be et ans wilde 2 3 0 | 0 1 0 

Gon coseubiiieeiiesion 3 1 0 

i Rh 4 6 3 einen 14 40 5 

Dirccnnachubinebelal 0 10 1 

TT seathine eee 2 3 1 Total (1949- 

Gin coneqoenenkineiienl 1 1 0 58 calendar 

Di. cemmiacisadiaamata 0 0 0 years)...... 140 400 102 
Note.—In this table the heading “Valid and d’”’ includes the following: (a) The patent or the 


claims in suit were held valid and infringed; (5) some of the claims of the patent were held valid and infringed 
and other claims were not infringed. In a few cases, only the question of infringement was in issue and 
these are also included in this category if the patent or the claims involved were held infringed. In a few 
instances, some claims were held valid and infringed and other claims of the same patent were held invalid. 
This group is also included under the heading “‘Valid and infringed.” 

The heading “Invalid” in the table includes (a) those cases in which the nt or the claims in suit were 
eer — = » those cases in which some claims of the patent were held invalid and other claims were 

eld not infringed. 

The heading ‘‘Not infringed’”’ in the table includes (a) those cases in which the claims in suit were held 
valid but not infringed and (6) those cases in which the claims in suit were held not infringed with the ques- 
tion of validity not determined. 
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TaBLe 21.—Consistency of district and appellate courts as to validity of invention, 
plant, and reissue patents, by circuits, fiscal years 1949-58 


[Counted by patents each time adjudicated] 








Consistent holdings, trial and ap- Number of reversals— 
pellate courts Inconsist- 
SOREL ent hold- or 
Circuits ings in trial 
and ap- | Where trial] Where trial 
Both valid| Both in- Total pellate | court found) court found 
valid courts patent patent 
valid invalid 
Picci a LE 9 22 31 2 2 0 
Be ieee Recor kes 11 31 42 ll Q 2 
rn eee ee 10 45 55 6 4 2 
ER i ES NE: i 3 RD 2 19 51 12 7 5 
a ee ee a 21 14 35 7 7 0 
SRR Seep ais Ss Someone 18 55 73 11 11 0 
Be ea ncaa 33 63 96 20 14 6 
Don ta Redon hoe lon adie 3 24 27 4 4 0 
| RRR 5 ies 5 4 ee 18 38 56 8 8 0 
acc cae aM an Sdhe 12 9 21 5 5 0 
District of Columbia_----.---| 1 0 1 1 1 0 
TABLE 22 
FREQUENCY OF SUITS WITH LARGE CORPORATIONS,! FISCAL YEARS 1949-58 
Number of patent suite terminated....05 5. ....-27..22. 6 8. 2c. wetnnee 5, 554 
Number of patent suits where large corporation is both plaintiff and 
a kn. 5s ck ceed Da debd ees oa nce duceimddacadmdnaddann 168 
Number of patent suits where large corporation is only plaintiff ___.___-- 353 
Number of patent suits where large corporation is only defendant - - - - __- 545 
Number of individual corporations of the 1,000 large corporations actually 
SR VORVER OE GNONS DORUE a oe nn wd ccc bond céusudcusedaweutewacceus 362 
LARGE CORPORATIONS AND NUMBER OF TIMES INVOLVED IN SUITS 
Number 
P of corpo- 
Number of suits: rations 
aE REN i ks wrac aha AUR = xt Sad Mi em im ie a wm as bdrm ence tad 176 
ican cia cries ml mo mao 2 a ahs teptaplcick wo die wines gs «so eC RES 82 
Saseemiia ck... bse e.g ok eee 2S i dace 49 
STR nc ae aes Dac sc chic cnn gbrw ena ca we down cee 25 
ies aad ati artic ibrar veneer ten erureitersessgeliennaiargi sapien) ipednarnatiataa lin aaidensiadaciaget 19 
ise Fie iis cc ccc cd wicwtd 2 cegeeel ae ide Oe heed a ables aid abe 6 
Wo eS os 3 oe wig see ais Ses tea bia toler Dlail aya shore 10 
as ca aaa oe re ek de cls Lids too deer on ae a a eee ee ch ote cases 3 
Bins Sues ee BURL ba ccsw ened Ge seuteadeebile tind cus Wailea’ 3 
BO in wecind neo - voc nn een eeUee Pee eae l - Seeee Cen Be ees ee ee 5 
Tic: saelinis taliictichte valle in reyes adi o™ iene deanna ae aainsien a Ameer cabin Chamaamamae tetanic 3 
Ties ad a adi na cnokdsctnnc aKnun teh ssnn dc vek denned 2 
Ra ee) ee eels Oe eels oie ods ct bere to pio 2 
ME canbe tana huskennl ana soe eee & rise a teas oes 1 
Oe a a a oe Se a eS ee ae 1 
Ms ecceeias eR ve gal ab Gk i ss ab eau S08 ONES > Se ese die eed pK ant i pat uo eck 1 
RS Wes Gi cen benwcccgdcce cu ueens seperti atkaswcdan cass aks 1 
eRe bon upknscc nt savcSeReeleanch + Ae cic eae acai os 1 
Dried he Ba wee cad sos Ge nue ti makin oun cow 1 


ment for the defendant, it was found impossible to accurately segregate the infringementjand declaratory 
judgment suits. The nature ofa i suit cannot always be determined from the Offi 


1 In the various tables where the data has been grouped according to judgment for the ind de or judg- 
the court clerks often fail to fully describe the suit. 


Gazette since 
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TABLE 22—Continued 


DISTRIBUTION AND RELATION OF THE 362 CORPORATIONS ENGAGED IN SUITS AND 
THE 1,000 LARGEST CORPORATIONS 


Number 
of large 


Corporation size range: in suits 


) 90 DOO. ops digas cascesde sien acadaqsctassqescqauees 134 
201 to 500 119 


1 OR oe acdccis ddd ccddddidasedatsiészie ste 109 
Norte.—Corporate size in the various tables is based on the Report of the Federal Trade Commission on 


Industrial Concentration and Product Diversification in 1,000 Largest Manufacturing Companies: 1950 
(January 1957) and Fortune Directory of the 500 Largest U.S. Industrial Corporations (August 1958). 


TABLE 23.—Length of trial and large corporations, fiscal years 1949-58 


Number of 
Length of trial: trials 

wren SRABFEAGNG 2 | tn a BR Se ok ee aes eee ceee 4 
Pe ee WW IG Ee. 2 oo i EA 18 
SOMES ii escnccesssot bP Gl5.s. 455k... sere Nemuentaagae 13 
FONG irdid Ss bag SLT ah eh aed bea EG 21 
4G Gaye) 288. Pes 2b. 2 a ee ERO EE BA a ee 32 
© WO eo i ccc cnc we nase 30 
Oe OIE Be I aa oa one 5c cake mo Dib mace ii eas aoe enro ea e 15 
at. 00 on Oneal etek Bad TLS. oe ec me 0 oe Geo a 4 
pee ee en, So corde ES.. .. ain idan spieeeiainenoin eee 3 
Weta s Sue tats eh... ee. . ies hake Sea ee 140 


Note.—For a patent trial to be included in this table at least 1 of the parties would have to be a large 
corporation. 


TaBLE 24.—Disposition of suits involving large corporations, fiscal years 1949-58 


Number of 

Type of disposition: suits 
Want of prosecution dismissal, default judgment - ~~ -..-----.----.--- 27 
Consent poueres buh ete = «mah shig-ebies cram buat distinc wake abhi tntniainns A 134 
ER gsi. eecrodkin = nnd ood kins abe neadelinn 75 aen oa donee 570 
CORRE Sd <n orien <4cteninnudddsieeinctsemneneen ee 233 


Norte.—For a suit to be included in this table at least 1 of the parties would have to be a large corporation. 


TABLE 25.—Interval from filing to disposition in suits involving large corporations, 
fiscal years 1949-58 


Number of 
Interval from filing to disposition: suits 

Leustiiem-@ niente. cocci ..... i. .....tssbsstsh ies Bialaldiol 200 
O06 FE Ga so oon ce oc enki ohana sees eamneeasniemeee 142 
Fo REARS oo on cin cubed otccbi eee Sees baal 254 
IID ade Si csahiaienis6 caves case ated a Ns open ceed ealindana a 173 
3 to 4 yeare. SSRI Ae... see 149 
§ FORTS -ONe OVC inas0s 2b cb 5... a raawewcrweneswwreses 60 


Note.—For a suit to be included in this table at least 1 of the parties would have to be a large corporation. 
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TABLE 26.—Validity and infringement findings in district courts where at least 1 
party is a large corporation, fecal years 1949-58 


District court findings on patents where at least 1 party is a large corpora- va 


tion: findings 
IN occ ds inghatti mreltgeodbe: © cine Oesneuann Senet ioe aye aia are oe 20 
NE I oo os ons paee obnea hana aeERn aa aaiieiiin denis 248 
walle Ga@ mot infringed.....-.. <2... ...... cdc de onie este 15 
ie ca cck ei rd cen sn les on lain on sit ig. ch aaa ade ee 167 
PE SN .. c cacunasaunadecdethankseecuncedasiadiaeeanokd 54 
Se oc nn we dbndsckastinchacashawenseeee nee ose 34 
VALID NOT INFRINGED 

Where corporation is— Where corporation is— 
RN i Res no mo iies 6 FR Rekiiincbiisincanmustid adic 15 
eRe, UE. Ss 9 Defendant_................. 14 
Both plaintiff and defendant.. 5 Both plaintiff and defendant... 25 

VALID AND NOT INFRINGED INFRINGED 

Where corporation is— Where corporation is— 
ces mnie 5 I nitin cnntlinnmennrtants < 22 
a a cn 7 DTOREIING.. 0. ccnvasncttia S 9 
Both plaintiff and defendant... 3 Both plaintiff and defendant.. 3 

INVALID VALID AND INFRINGED 

Where corporation is— Where corporation is— 
ta lc ie crernibapaireeger ore 53 Pn on we ee Di arc0 116 
en ood 85 EER cc eulenccs cases 85 
Both plaintiff and defendant.. 29 Both plaintiff and defendant_. 47 


TaBLE 27.—Appellate validity and infringement findings and large corporations 
fiscal years 1949-58 


‘ Number of 
Appellate findings where at least 1 party is a large corporation: findings 
BSc acts wkksod is. Sk eee boa Done kee ae leben +t 
NE CEE 6. cnn ccngoeoyntbehagneniansunbedaatomeeon 27 
Varer-6ne not infringed: 28 52) 228s SRE See tO 4 
DMM Ss osccc5536.0cccccccccesdsskedcccaeeatecs meee 55 
ici cccccstccdossssasdeeseeeeebateeserscesee ts 21 
SN ebSKo Raed e coded cde ccdhs SS scESEREKC SK SARE OES 0 
VALID AND INFRINGED VALID AND NOT INFRINGED 

Where corporation is— Where corporation is— 
EE ee ea 11 RM el a 2 
REE i eae 16 Defendant_............... 1 
Both plaintiff and defendant_ 0 Both plaintiff and defendant_ 1 

VALID INVALID 

Where corporation is— Where corporation is— 
NE lp Lae a ea 0 DP UMEIIIS oy esp silbitdil> bectin te bist 17 
a 2 I a Fa 32 
Both plaintiff and defendant_ 2 Both plaintiff and defendant_ 6 


NOT INFRINGED 


Where corporation is— 


SE 6 
pS ee ee 7 
Both plaintiff and defendant_ 8 
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TaBLE 28.—Validity and infringement findings in district courts where at least 
1 party is a large patent holding corporation, fiscal years 1949-58 


Nors.—Patent-holding size is determined by the listing of corporations and 
the number of patents they hold as found in “Distribution of Patents Issued to 
Corporations (1939-55),’’ Study No. 3, Senate Subcommittee on Patents, Trade- 
marks, and Copyrights (1957). 


District court findings on patents where at least 1 party is a patent hold- Number o 
ing corporation in Subcommittee Study No. 3 study: findings 


Vee Ste i iid en goo dit bandon Wah ided Samieeaseeaeeene 20 
Valls Gnd Seipiniiet ie. ~~ = ass ~ ou cigs sc ak ot eietee en a Gua 245 
Valid and nes imiringete: ...0. 22.6 dn ch co nasacccesecnnd dele 19 
ICUs cd Pownce duce bo wes nmcanun tastiest ikke beeen aoe 171 
WOR IONS. gc cre 2 i nnn Gale adine mck enenaen heeds 60 
Ie. bil ii nn wl DR cia ban emai ne 36 
VALID VALID AND INFRINGED 

Where corporation is— Where corporation is— 
RI ho cts cn iaa sega ete ki nine 9 Penis e FSR Bae 141 
Defendant. ......i%5-~---5s 7 Dt << on cmentbctinedat 76 
Both plaintiff and defendant.. 4 Both plaintiff and defendant_. 28 

VALID AND NOT INFRINGED INVALID 

Where corporation is— Where corporation is— 
PO onickdne cc esca 7 bg EO EE nel Or 63 
Defendant. <6 c04----nae 11 Daten. cis nes etinnnan'> on 86 
Both plaintiff and defendant... 2 Both plaintiff and defendant.. 22 

NOT INFRINGED INFRINGED 

Where corporation is— Where corporation is— 
Pee ee, Ss es 18 Pe Soc Net ee 23 
Dobe tehiiasci niet dnntin<wedn il GTI iw ints ss Sete cane eit 6 


Both plaintiff and defendant... 31 Both plaintiff and defendant.. 8 





. 
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TaBLE 29.—Large corporations involved in 8 or more patent suits, fiscal years 
1949-58 


Number of suits as— 
‘ f Corpo- | Patent | Number | Number|_ 
Corporation rate size | holding jof patents} of suits 
(assets)! | size 2 held 3 (or /|Plaintiff ‘| Defend- 


Sears, Roebuck & Co. (Chicago)* 
General Motors es 
Minnesota Mini Manufacturing Co... 
General Electric Co.®_...................- 
Radio Corp. of America * 

a Corp. (Hazeltine Research, | 


Cc.) 

Hughes Tool Co 

Swift & Co. (Illinois) 

Armour Research Foundation of Dlinois 

Institute of Technology 

Ford Motor Co 

Otis Elevator Co-_ 

Eastman Kodak Co. 

Westinghouse Electric Corp. 

Zenith io Corp 

Noma Electric Co 

Borg-Warner Cor 

Bendix Aviation Corp.*__..............--- 

Pfizer (Chas.) & Co., Ine 

Sperry Rand Corp 

Eversharp, Inc 

Robertshaw-Fulton Controls Co 

Rockwell Manufacturing Co 

Chicago Pneumatic Tool Co 

Minneapolis-Honeywell Regulator Co----| 
| 





AAQAIAwDarwnawr Oro 
ROR OR AIA ON NON 


1 Corporate size. 

2 Patent holding size. 

3 See Federico, Study No. 3, Senate Subcommittee on Patents, Trademarks, and Copyrights, pp. 19-34. 

4 Large size (patent holding or assets) corporations engaged in 8 or more patent suits during the fiscal 
period July 1948 through June 1958. 

5 —_— as plaintiff include declaratory judgment actions to have patents held by the defendent declared 
invalid. 

6 In substantially all of the litigation instituted against Sears, Roebuck & Co., Sears, as seller of the 
infringing product, is named defendant rather than the manufacturer because in that manner the patent 
holder can select the jurisdiction in which the litigation will be tried. This is ible because Sears has a 
retail store in practically every Federal district. In almost all of the suits where Sears has been a party 
defendant, Sears’ source of supply of the infringing item assumed the defense of these suits, so that Sears 
became a nominal defendant. 

7 Sears, Roebuck is 2d in rank of the 50 largest merchandising firms (1957), Fortune Directory of the 500 
Largest U.S. Industrial Corporations (August 1958). 

8 Corporations among the 15 corporations receiving the largest numbers of patents each year, for the years 
1936-55. Federico, Study No. 3, Senate Subcommittee on Patents, Trademarks, and Copyrights, p. 16. 

* These corporations did not appear in the Report of the Federal Trade Commission on Industrial Con- 
centration and Product Diversification in the 1,000 Largest Manufacturing Companies: 1950 (January 1957) 
and Fortune Directory of the 500 Largest U.S. Industrial Corporations (August 1958). 


O 











